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Parate execution is the execution undertaken solely 
by the holder of security rights without the assis-
tance or intervention of the District Court, but only 
¢ȱ ȱ ȱ ȱ ȱ Ĝȱ ȱ ȱǰȱ ȱ ȱ
other words, Parate Execution implemented with-
ȱȱȱęȱ¡ȱȱȱȱȱ
District Court (Poesoko 2007). From the provisions 
ȱȱȱȱȱȱǯȱŚȱȱŗşşŜȱȱ-
brance of Land and Their Bodies Relating to Land 
execution of collateral can be done through public 
auction mechanism. In the Minister of Finance de-
clared the auction is a sale of goods which is open 
to the public at a price quote in writing and/or oral 
increased or decreased to achieve the highest price 
which was preceded by the announcement of the 
auction. This auction sales can be made by the Dis-
ȱǰȱ ȱ ȱȱ ȱȱ-
ȱ Ĝȱ ȱǰȱ ȱ ȱ ȱ ȱ
ȱȱ¡ȱȱȱȱȱ
(Soewandy, 2005).
ȱȱȱȱŜȱȱ ȱǯȱŚȱȱŗşşŜȱȱ
Encumbrance Right Over Land and Land-Related 
Objects, mentioning if the debtor breach of contract, 
ȱȱȱȱęȱȱȱȱ ȱ
to sell the objects Encumbrance on its own power 
through public auction as well as taking repayment 
ȱȱȱȱȱȱǯȱȱ
ȱȱŗŗŝŞȱǻŘǼȱȱȱǰȱȱȱ ȱȱȱ
execute which is an immediate execution without 
executorial title. In other words, parate execute can 
be agreed and if the debtor defaults (when the prin-
cipal is not repaid or interest payable is not paid), 
the creditor irrevocably authorized to sell the mort-
ȱ¢ȱȱȱ¢ǯȱȱȱȱ
1211 Civil Code which is intended in the article are 
themselves creditor can sell directly through an auc-
tion without the assistance of the court to: a) sell in 
public; b) the local custom; c) the sale by auction, 
and therefore beding van eigenmachtige verkoop are 
ȱȱęȱȱrecths voordering, there should be 
ȱęȱȱ¢ȱȱȱ ȱǻ-
ko, 2007).
Parate execution is also possible in the case of a mort-
ǯȱ
 ǰȱȱȱěȱ ȱȱ
execution of encumbrance and parate execution of 
a mortgage. Mortgage holders only have the right 
to do parate execution had previously been agreed 
if such a thing was in deed granting the mortgage 
ȱȱ ȱ ȱ Ĵ¢ȱ ȱ ȱǯȱ
While in the Encumbrance, the rights holder of a se-
curity interest to be able to do parate execution is a 
ȱȱ¢ȱȱŜȱȱǯȱȱ-
er words, agreed or not agreed, that for legal rights 
possessed by holders of Encumbrance (Sjahdeni, 
ŗşşşǼǯ
In the implementation which acts as the party carry-
ȱȱȱȱȱȱȱ¢ȱȱȱ
ĜȱȱȱȱȱĜȱȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ -
ȱȱȱȱȱȱǯȱŚŖȦǯŖŜȦŘŖŖŝǯȱ
In contrast to the District Court and the State Prop-
¢ȱ ȱȱĜǰȱ ȱ ȱȱȱ
ȱȱȱ ȱ ȱȱȱȱǯȱ
In its development then was born the auction are in-
tended to facilitate the creditors exercise their rights 
through the institution parate execution. However, 
since its birth auction house is not based on a law that 
in exercising its authority to conduct auction sales 
ȱěȱȱȱ¡ȱȱȱ
auction on bad credit guarantees, through the auc-
tion houses often have constraints (Soewandy, 2005). 
The presence of auction based on the Decree of the 
ȱȱȱǯȱŚŝȦǯŖŗȦŗşşŜȱȱ-
ȱ ȱǯȱřřşȦǯŖŗȦŘŖŖŖȱȱȱ ȱ
ǯȱśŖşȦǯŖŗȦŘŖŖŖȱȱȱȱȱȱ-
istry of Finance Regulation No. 118/PMK.07/2005 on 
Hall auction and last through the Minister of Finance 
ȱǯȱŗŝŜȦǯŖŜȦŘŖŗŖȱȱǯ
ȱ ȱȱȱȱȱȱȱ
detail the execution of encumbrance as recognized 
ȱȱŘŜȱȱȱȱȱȱ-
dict barriers to the auction execution of the collat-
ǯȱȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ
collide with a sense of justice, such as the existence 
of obstacles in the auction due to the implementa-
ȱȱȱ¡ȱ ȱĴȱȱȱȱ
also a third party, and if the auction can be imple-
mented gave rise to a new problem, namely the ob-
jects auctioned cannot be controlled by the winner 
of the auction because it has not been emptied by the 
owner or a third party who occupied it.
Based on this phenomenon several problems can be 
formulated as follows: (1) How to dispute bad loans 
are bears encumbrance through execution parate as-
sociated with the rejection of the auction due to the 
sequestration of the object encumbrance ?; (2) How 
does the legal protection of the rights of creditors 
based on fairness in the implementation of the ex-
ecution parate associated with the resistance of the 
debtor ?; (3) How does the concept of dispute resolu-
tion burdened with bad loans encumbrance through 
execution parate in the development of Indonesia’s 
banking system as the purpose of the Welfare State ?
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In conducting this research, according to the discus-
sion topics, as an analytical tool, researchers will 
use the theory of welfare state (welfare state) as a 
grand theory, to answer an indication of the prob-
lem which is the subject of this research. Basically 
the concept of the Welfare State is an integral part 
ȱȱȱȱȱȱȱ ǯȱȃȱȱȱȱ
on law, the national development should be carried 
out based on the law and be accountable according 
to the law based on Pancasila and the Constitution 
ȱŗşŚśǯ
In addition to the concept of State of Law which is 
ęȱȱȱȱȱ ǰȱȱ ȱȱȱȱ
of the theory of welfare state (welfare state) is a con-
cept that puts the state’s role in every aspect of con-
sciousness of the people for the realization of social 
 ȱȱȱ ȱȱǻȱȱ ¢ǰȱ
2007), according to the concept this, the country’s 
goal is for the welfare of all the people, which the 
state is a means to achieve prosperity and welfare 
for the people.
The concept of the Welfare State not only includes 
a description of a way of organizing welfare or so-
cial services, but also a normative concept or system 
ideal approach which emphasizes that everyone 
should acquire social service (welfare) as rights. 
Welfare state is closely associated with social poli-
cies that include strategy and the government’s 
ěȱ ȱ ȱ ȱ ȱȱ ȱ £ǰȱ -
pecially through social protection include social se-
curity (either in the form of social and social insur-
ance), as well as social safety nets.
In the context of the Welfare State, according to 
ȱ ǻŗşŝŗǼǰȱ ȱ ¢ȱ ȱ ȱ ǻŚǼȱ ȱ
task, namely (i) the state as the provider (the state 
in its function as a servant), (ii) the state as regula-
tor (the function of the State as a regulator). (iii) The 
state as entrepreneur (the function of the state as an 
entrepreneur). (iv) The state as umpire (function of 
the state as umpire). In doing so credit is given to 
ȱ ȱ ȱȱ¢ǯȱȱȱ¢ȱ
ȱŚȱȱ ȱǯȱŗŖȱȱŗşşŞȱȱȱȱ
ȱȱŝȱȱŗşşŘȱȱǯȱ-
sian Banking purpose is to support the implemen-
tation of national development in order to improve 
equity, economic growth and national stability to-
wards improving people’s welfare.
¢ǰȱȱȱȱȱȱȱ¢ȱȱ
analytical knife to solve the problems faced in this 
research use Theory of Justice, combined with the 
Theory of Social Justice, because justice is one of the 
pillars of law must always be upheld. 
ȱȱ ȱȱǰȱȱȱȱȱ
in the sense of similarity. But he distinguishes simi-
larities in the two groups, the similarity of numeri-
cal and proportional similarity. Numerical similar-
ity view humans are equal and are one unit, this 
view which later became a concept of equality and 
commonality that is shared by the Indonesian na-
ȱ ȱ ȱ ȱȱ Řŝȱ ȱ ȱ ȱ ȱ
ŗşŚśȱȱȱ£ȱȱȱȱȱȱ ȱȱ
the government and shall be required to respect the 
law and the government, with no exceptions. In 
proportional similarity, looking at each person be 
given what they are entitled according to his ability 
ȱǯȱȱȱȱ-
tice into two kinds of distributive justice and com-
mutative justice. Distributive justice is justice that 
gives each person rations according to his services, 
he does not demand that each person gets the same 
number of parts, not equality but a proportionality. 
This distributive justice applies in public law be-
cause it regulates public relations in particular that 
countries with public relations. While commutative 
justice is justice that gives each person as much by 
not considering the merits of individual (Darmo-
ȱȱǰȱŘŖŖŜǼǰȱ ȱȱ ȱȱ
civil law and criminal law.
Both kinds of justice are equally susceptible to the 
problem of similarity or equivalence, in distributive 
justice, the important thing is that the same reward 
will be given for similar achievements, the com-
mutative justice will arise a problem of inequality 
if the parties are not balanced performing feats for 
example in event of default or violation of the agree-
ǯȱ ȱȱȱȱȱȱěȱȱ
is that social and economic disparities must be set 
ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ ȱ
 ȱ ȱ ȱ ǯȱ ěȱ ȱ ȱ
inequality in the outlook of people to get welfare, 
income and authority. Meanwhile, the principle of 
fair equality of opportunity to show them the most 
disadvantaged because of lack of prospects have the 
opportunity to achieve prosperity, opinions or au-
¢ǯȱȱȱ ȱȱȱȱȱ-
cial protection. Rawls argued that justice is a social 
ȱȱȱęȱȱȱȱȱȱȱ¢ȱȱ
thought. The existence of a community is dependent 
on formal regulation through laws and institutions 
supporters.
Furthermore, at the level of applied theory, be used 
Legal Theory Development of the theory that was 
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born because of interest Kusumaatmadja (in Mus-
tafa, 2007) against Sociological Jurisprudence which 
¢ȱȱȱ ȱȱȱȱ¢ȱĴ-
ȱȱȱ ȱȱȱ¢ȱǻȱ Ǽȱ Ĵȱȱ
ȱ ĴȱǻǰȱŗşŞŜǼǰȱȱȱ ȱȱȱ
according to the laws of life in society. With a sense 
ȱ ȱȱĚȱȱȱȱȱȱȱ-
nity (Rasyidi & Rasyidi, 2001).
Legal Theory actually Development is a concept 
that is built by combining the culture of Northrop 
Theory, the Theory of Orientation Policy (policy-
oriented) and Pragmatic Theory of Law (Rasyidi 
ȱǰȱŗşşŜǼǯȱȱȱȱ¢ȱȱ
summarized by Rasyidi as follows: Legal Theory 
Development Mochtar = Mochtar Legal Theory (the 
Theory of Culture Northrop + theory “policy-orient-
ed” Laswell & Mc. Dougal) + Legal Theory Roescoe 
Pound (a concept mechanical) + adjustments to the 
ȱȱǻǰȱŗşŞşǼǯ
The theory is to look at the needs of the law as a 
means of development and the condition of social 
change in Indonesia, because the change is charac-
teristic of people who are building and the role of 
law in development is to ensure that changes occur 
properly and regularly, then the law becomes a tool 
that cannot be ignored in the process development. 
ȱ ȱȱ ȱ ǰȱ  ȱ¢ȱ ȱ -
tant role for the success of the development, the law 
must be a means of paving the way and channel the 
will and needs of the community the desired direc-
ȱǻǰȱŗşŞşǼǯȱȱȃ ȱȱȱȱ
of social Engineering” or law as an instrument of 
renewal of society is at the core of the idea of Prag-
matic Legal Realism (Rasyidi & Rasyidi, 2001).
ěȱ ȱ ȱ  ȱ ȱ ȱ ¡-
pressed by Pound with Kusumaatmadja concept is 
that the Pound with Northrop cultural philosophy 
and approach to “policy-oriented” Laswell-Mc Dou-
gal process it further into a legal conception that sees 
the law as a means of renewal, as well as a means to 
ȱȱȱȱ¢ȱǻ¢ǰȱŘŖŖŚǼǯȱ-
cording to Pound, the law is not a static situation but 
a process, a momentum change naturally always in 
ȱȱȱ ȱǻȱ¢ȱȱǼȱǻ-
ǰȱŘŖŖşǼǯȱȱȱȱȱ ȱ¢ȱȱȱ
as social engineering, by Kusumaatmadja translated 
ȱ ȱȱ¢ȱǻǰȱŘŖŖşǼǯ
ȱȱǻŘŖŖřǼǰȱ ȱ  ȱȱȱ¢ȱ
recognized as a tool of social Engineering solely 
but also to be recognized as a tool of social bureau-
cratic Engineering. So that the law should be able 
ȱȱȱěȱ ȱ ¢ȱ ȱ ȱ ¢ǰȱ
but the law also required to be able to change the 
behavior of the bureaucrat’s law as a public servant. 
Therefore the legal connotations adequate should 
not only look at the law as a set of rules and prin-
ciples that govern human life in society, but should 
also include institutions and processes necessary to 
realize the law is in fact (Kusumaatmadja, 2002). If 
the theory is applied in the execution parate which 
looked at the relationship between the creditor and 
the debtor, the law continues to grow both in terms 
of personnel and the public should be able to ensure 
order and tranquility in the credit agreement.
њѝќѠіѡіќћȱ ќѓȱ ѡѕђȱ ћѐѢњяџюћѐђȱ 	Ѣюџюћѡђђȱ ѓќџȱ
ђєюљȱђџѡюіћѡѦ
ȱȱ¢ȱȱȱȱ¢
The word “Security” in of Statutory Regulations can 
ȱȱȱȱŗŗřŗȱȱ ȱȱȱȱȱ
ȱȱȱŞȱȱǯȱŝȱȱŗşşŘȱȱ-
ing, however in both the regulation is not explain 
what is meant securities. Nevertheless from the 
above two provisions can be known, that the securi-
ties are closely related to the debt problem. Usually 
the loan agreement to borrow money, lenders ask 
the borrowers to provide collateral in the form of a 
ȱȱ ȱȱȱęȱȱȱĴǰȱ
when the after a period of time agreed turns debtor 
ȱȱ¢ȱěǯ
Individual guarantees is an agreement between the 
indebted or creditor with a third which ensures ful-
ęȱȱȱȱȱȱȱȱȱǯȱ
ȱ ȱ ȱȱȱ ȱǰȱ
among others:
1. Hasȱȱȱȱ ȱȱęȱǯ
2. Can only be defended against a particular debtor.
3. The entire assets of the debtor to be a guarantee 
of debt repayment for example borgtocht.
4. Give rise to individual rights which contains 
the principle of similarity or balance (concur-
Ǽȱȱ ȱ ȱ ȱ ȱ ęȱ
receivables and receivables which ensues. Thus 
did not heed the order of occurrence because all 
lenders have the same status on the assets of the 
debtor are used as repayment of debt.
5. If the event of bankruptcy, the sale proceeds of 
objects assurance divided among the creditors 
by the magnitude of the individual receivable.
In Civil Code contained several provisions that may 
ȱęȱȱȱ¢ȱǯȱȱǰȱ-
rity right in the legal provisions of the Civil Code 
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are as contained in the Second Book which regulates 
the principles of security right institutions guar-
antee (Pawn and Mortgages) and in Book Three is 
regulates the debt responsibility. Several principles 
of law guarantee as stipulated by the provisions 
ȱȱȱȱȱȱ ǱȱǻǼȱȱȱȱ
 ǯȱȱ ŗŗřŗȱȱ ȱȱȱ ȱ
the notch hand borrower’s property, that property 
the borrower is entirely a collateral (mortgage) on 
debt; (b) Status of Parties Lender. How the position 
of the lender against the borrower’s property is can 
ȱȱȱȱȱȱȱŗŗřŘȱȱ
the Civil Code. Divided into two categories, namely: 
(1) that has a balanced position in accordance with 
the individual receivable; and (2) The position has 
precedence over other lenders under a legislation. 
(3) Prohibition of object ownership foretell collat-
eral by the lender. The lender is prohibited foretell 
would have the object collateral if the borrower bro-
ken promises (defaults). Such provisions are gov-
ȱ¢ȱȱŗŗśŚȱȱȱȱȱȱ-
ȱǰȱȱȱŗŗŝŞȱȱ ȱȱȱȱ
concerning mortgages.
ќѠіѡіќћȱћѐѢњяџюћѐђȱієѕѡȱіћȱѡѕђȱђєюљȱђћёіћє
Juridicallyȱȱȱȱȱŗȱȱŗȱȱȱ
 ȱȱȱȱȱȱȮ-
ed Objects provides formulation sense Encumbrance 
as follows: “Encumbrance on land and objects re-
lated to land, hereinafter called the Encumbrance, is 
a security interest that is charged on land rights as 
ęȱȱȱȱǯȱśȱȱŗşŜŖȱȱȱȱ-
ȱȱǰȱ ȱȱȱ ȱȱ
objects that are installed on the land, for the repay-
ment of certain debt, which gives precedence to the 
position that certain creditors to other creditors. “
Later point 4 General Elucidation on The Law On 
ȱ ȱ ȱ ȱ Ȯȱ -
jects states in part: “Encumbrance is a guarantee of 
land rights for the repayment of certain debt, which 
gives precedence to a certain creditor position 
against other creditors. In a sense, that if the debtor 
injury appointment, creditors Encumbrance holder 
the right to sell through the auction of public land 
as collateral under the terms of the legislation in 
question, with the right to precede rather than other 
creditors.”
ȱȱȱȱȱę-
ciary or the security right mortgage holders, since 
it is said to be the subject because it involves the 
parties to the agreement mortgage; a) Giving En-
ǰȱȱȱȱŞȱȱȱ ȱȱ-
ȱȱȱȱȮȱǰȱ
Encumbrance is the person or legal entity that has 
the authority to take legal actions against the rele-
vant object security rights; b) Encumbrance Holder, 
ȱȱȱşȱȱȱ ȱȱȱ
ȱ ȱȱ Ȯȱ ȱ ȱ
that security rights holder is an individual or legal 
¢ǰȱ ȱȱȱȱȱǯȱȱȱ
ȱȱȱȱ¢ȱȱęȱ -
ȱȱȱǰȱȬȱęȱ-
tions, other legal entities or individuals.
њѝќѠіѡіќћȱќџѡєюєђȱѓќџȱюѤȱђџѡюіћѡѦ
The process of granting Mortgage executed in two 
(2) phases, namely (a) Giving Phase Mortgage, pur-
ȱ ȱȱ ŗŖȱȱ ǻŘǼȱ ȱ ȱȱ-
gage, Encumbrance Right shall be established by 
drawing up Encumbrance Right Deed made by 
ȱȱĜǰȱȱȱȱȱ ȱ
ȱǯȱȱȱĜȱȱ ȱȱ
authority to draw up a deed of the transfer of a land 
ǰȱȱȱĜȱȱȱȱȱȱ ȱ
title and a deed of granting authority to establish 
Encumbrance Right pursuant to the prevailing laws 
and regulations. 
ȱȱȱȱȱȱȱ-
ticle 11 section 1 among others: a) name and iden-
tity of the holder and the grantor of Encumbrance 
Right; b) Domicile parties holders and providers of 
Encumbrance; c) clear reference to the debt or debts 
secured; d) value of the security; e) clear descrip-
tion about the Encumbrance Right object. b) Phase 
Registration of Encumbrance. Registration of secu-
¢ȱ ȱ ȱ ¢ȱ ȱȱĜȱ ȱȱ ȱ
land book encumbrance and recorded in the land 
book rights to the land that became the object of 
encumbrance and copy such records on land rights 
ęȱ ȱ ǯȱ ȱ ȱ
providers shall be carried out by the Encumbrance, 
only when absolutely necessary, i.e. in the case of 
Encumbrance providers can not appear before Land 
ȱĜǰȱȱ ȱȱȱȱ ȱȱ-
¢ȱ ȱ ǯȱ  ȱ ȱ Ĵ¢ȱ
to establish Encumbrance Right shall be made in a 
ȱȱȱȱȱĜȱȱȱȱ-
ȱȱęȱȱȱȱǻ
ǰȱ
2002).
ȱȱ ȱ ęȱ ȱ ȱ ȱ
the birth of encumbrance or security rights. There-
ȱȱȱęȱȱȱ¢ȱ
at the time of manufacture there or in other words 
as a standard staple is the date of registration or 
recordation of security rights in the land book of 
Encumbrance Right (Harsono and Wiriodarsono, 
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ȬŗŜȬ
ŗşşŜǼǯȱȱȱȱȱȱŗŞȱȱȱ ȱ
ȱ ȱ ȱ ȱ ȱ Ȯȱ
Objects, then the things that cause of Encumbrance 
rights shall be void due: (a) the debt secured by En-
cumbrance Right is void, it is as a consequence of the 
nature accesoir Encumbrance Rights; (b) the holder 
of Encumbrance Right releases the Encumbrance 
Right, its mean that Encumbrance holder stated in 
the deed and given to the Provider Encumbrance; 
(c) the Encumbrance Right is released pursuant to 
the stipulation of ranking by the Head of District 
Court;, based on the determination of the Chairman 
of the District Court at the request of buyers Encum-
brance object, if the object of Encumbrance proceeds 
ȱȱĜȱȱ¢ȱěȱȱȱȱȱǯȱȱ
not held cleaning, Encumbrance concerned will con-
tinue to weigh on the object purchased. It is stipu-
ȱȱȱŗşȱȱ ȱǲȱǻǼȱȱȱ
title secured by Encumbrance Right is void.
ђѠђюџѐѕȱђѡѕќёѠ
This research is a normative juridical approach 
that focuses on literature data and secondary data 
(Soekanto and Mamuji, 2001). The approach meth-
od in this research is descriptive analysis was per-
formed by means that is searching, reviewing and 
researching and analyzing secondary data in the 
ęȱȱ ǰȱȱȱȱȱȱȱȱȱ
¢ȱ ȱ ȱ ȱęȱȱȱ  ǰȱ-
curity law and agrarian law as well as substances 
secondary law.
Library research (library research) conducted to 
obtain secondary data derived through the prima-
ry legal materials (of legal provisions covering the 
ęȱȱȱ  ǰȱǰȱ ȱȱǰȱ ȱ
ȱȱǰȱ¢ȱ ȱ ǰȱ ȱ ȱ ȱ
other provisions relevant), secondary law (the paper 
ȱęȱȱȱȱȱȱ -
ȱȱ¡ȱȱȱęȱȱȱ Ǽǰȱ¢ȱ-
gal materials (dictionaries and several articles in the 
print media and the Internet) to get as much detail 
as possible about the problems faced by the about 
the problems surrounding the implementation of 
the loan guarantee parate executie encumbered se-
curity rights.
ȱȱȱ ȱ¢ȱȱȱ
of primary legal materials, secondary law and tertia-
ry legal materials, in addition to the literature study 
ȱȱęȱȱȱ ȱȱ
order to obtain primary data from informants and 
ǯȱ ȱ ȱ ęȱ ǰȱ ȱ
descriptively and analyzed by juridical qualitative 
(normative qualitative). The data analysis was also 
conducted on the results of this study in the form 
of information obtained from the study of litera-
ture, as well as interviews, to be able to formulate 
the concept of how the implementation of parate 
executie against credit guarantees encumbered se-
¢ȱǰȱȱȱȱěȱȱȱȱ
of the public and also for law enforcement in parate 
implement executie question, because there is a dis-
ȱ ȱȱȱȱȱŜȱ-
ȱǰȱȱȱȱŘŖȱȱǯ
Based on this analysis, were made conclusions de-
ductively, which begins on some cases, and then 
projected to the provisions of the existing legisla-
tion. Exposure thus aims to obtain legal concepts are 
ęȱȱȱȱȱȱȱȱȱ
Ĵȱȱȱȱȱȱȱȱȱ-
ing sector. This study illustrates the broader and 
deeper than the various aspects of the law on parate 
execution of credit guarantees encumbered security 
rights. The results of this study will be used as input 
to the creditors in implementing parate execution 
of credit guarantees encumbered security rights, as 
well as a means to enhance and provide suggestions 
for perfecting solutions, both to stakeholders and to 
the policy makers.
ђѠѢљѡѠȱюћёȱіѠѐѢѠѠіќћ
іѠѝѢѡђȱ ђѠќљѢѡіќћȱ ѡѕђȱ юёȱ ђяѡȱ Ѣџёђћђёȱ яѦȱ
юџюѡђȱѥђѐѢѡіќћȱћѐѢњяџюћѐђȱѠѠќѐіюѡђёȱѤіѡѕȱ
њѝљђњђћѡюѡіќћȱ ђѓѢѠюљȱ ѥіѠѡђћѐђȱ ѓќџђѐљќѠѢџђȱ
юѢѐѡіќћȱџђѠѢљѡȱђѐѢџіѡѦȱюєюіћѠѡȱѡѕђȱяїђѐѡѠȱћ-
ѐѢњяџюћѐђ
Inȱ ȱ ¢ȱ ȱ ȱ ȱ ǯȱ şřȦ
ǯŖŜȦŘŖŗŖȱȱȱ	ȱ
ȱȱ ȱ ȱ ȱ -
tion of the auction collateralize, namely:
a. Theȱȱǰȱȱȱȱ-
ȱŜȱȱȱŘŞȱȱȱȱȱȱ
ȱ ȱ ǯȱ şřȦǯŖŜȦŘŖŗŖȱ ȱ 	ȱ
ȱ ȱ ȱ ȱ ȱǯȱȱ ȱ
¢ȱǰȱ ȱȱ ¡ȱ ǻŜǼȱȱ ȱ
be carried out, namely: application for the auc-
tion, an auction, the auction terms, delays can-
cellation of an auction, the auction bail and the 
auction announcement.
b. Implementationȱ ȱ ȱ ǰȱ -
ȱȱȱȱȱȱȱ¢ȱȱ-
ȱĜǰȱǱȱŗǼȱȱȱ ȱ ȱ
to do the bidding auction, declared its intention 
ȱȱȱȱȱȱ
ȱĜȱȱȱ
ǲȱȱŘǼȱȱȱęȱ-
ted in writing to the auction accompanied by: 
(i) The day and the desired date for the imple-
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mentation of the auctions; (ii) Determine which 
ěȱ ȱ ȱ ǲȱ ǻǼȱ ȱ ȱ
manner of payment; (iv) The tender document 
ȱǻȱȱȱęȱ-
ments).
When considered the auction conducted on object 
security rights shows that existence of justice will 
be obtained both parties, whereby the creditor will 
be guaranteed their rights to payment of receivables 
from the auction sales of objects security rights, 
while on the other hand for the debtor to conduct 
the auction is to ensure that the object of security 
rights has a higher value when compared to only be 
sold under the hands of the creditor.
However if the note of the legal theory of develop-
ment, then implementation of the auction of the se-
curity is to guarantee that the creditor will be the 
payment of the debt, so there is no reason for debt-
ors to postpone or stall the execution parate execu-
tion in the form of legal action of any kind, with the 
understanding else if there is going to auctions with 
ȱ¡ȱȱȱ¢ȱ¢ȱȱěȱȱ
others (whether it be a denial and claims of other 
parties), so that the strength of the provisions of 
ȱŜȱȱ ȱǯȱŚȱȱŗşşŜȱȱȱȱ
on its own by itself is the holder of security rights 
(bank) so that legal certainty can be realized in the 
development of national legal systems.
юѦіћєȱ ѐќћѓіѠѐюѡіќћȱ ђѐѢџіѡѦȱ юєюіћѠѡȱ ѡѕђȱя-
їђѐѡѠȱћѐѢњяџюћѐђȱієѕѡѠ
ě to resolve the problem of bad loans generally 
ȱ ȱȱěȱȱȱȱǰȱȱ
others by means of direct collection by the bank to 
ȱȱȱȱ¢ȱ¢ȱěȱȱ
ȱǯȱȱȱĴȱȱȱ ¢ȱȱ ȱȱ-
¢ȱǰȱȱǰȱȱěȱȱ
by the bank is through legal procedures. In connec-
tion with this, there are various legal means and in-
stitutions of execution that can be used to accelerate 
ȱĴȱȱȱȱȱȱǯ
ȱ ȱ Ŝȱ ȱ ȱ ȱ ȱ ȱ
Land-Related Objects, stated: “In the event of Debt-
Ȃȱǰȱ ȱȱȱęȱȱȱ
may sell by virtue of his own authority the Encum-
brance Right object in a public auction and collect 
ȱĴȱȱȱȱȱȱȱ
of such sale.” From the above provision, then in the 
execution of the sale of objects Encumbrance on its 
own power (parate execution) does not require the 
ęȱ ȱ ȱ ȱ ȱȱ ȱ ȱ ȱ-
trict Court and does not require Grosse deed, but the 
ȱȱ ȱȱ ȱȱȱȱ
ȱȱȱĜȱȱȱȱȱȱȱ
¢ȱȱȱĜǯȱȱȱȱȱȱ
acted as the seller/applicant auction.
ȱȱŘŖȱǻŗǼȱȱȱȱȱȱ
Land-Related Objects has also mentioned, that in the 
case of debtor default, in addition to the holders of 
ȱęȱȱȱȱȱȱȱȱ
ȱȱȱȱȱ ȱȱŜǰȱ ȱȱ
¡ȱȱȱȱȱęȱ-
brance, Mortgage object can also be sold through 
public auction in accordance with the procedures 
ȱ ȱȱȱȱȱȱĴȱȱ-
counts with rights holders precede Encumbrance of 
ȱȱǯȱȱȱȱȱȱȱ-
ȱȱȱǰȱȱȱȱŘŜȱ
ȱ
and explanation, the execution of these (with the ba-
ȱ¢ȱȱęȱȱȱȱȱ
ȱǼȱȱȱȱȱŘŘŚȱ
ȦŘśŞȱ
RBg.
Especially with regard to the disputed issue credit 
ȱȱ ȱŚşȱȱŘŖŖşȱȱȱȱȱ
ȱȱŘȱȱŗşŞŜȱȱȱȱ¢ȱȱ
the judiciary general environment. So that the judi-
ȱ¢ȱĜ¢ȱȱȱȱȱȱ
when the disputed is the district court. Dispute 
Ĵȱȱȱȱȱȱȱ¢ȱȱ
carried out through two (2) ways: (a) Bank sued for 
doing the customer defaults on the loan agreement 
that has been agreed; and (b) the Bank requested the 
establishment of execution against the debtor collat-
eral goods which have been bound properly.
Thus, on the basis that there are obstacles in prac-
tice on the ground that if there and there is a block-
ing of the debtor or a third party, then the auction 
ȱ ȱ ȱ ¢ȱ ȱȱ Ĝȱ ȱ ȱ
willing to carry out the auction. Dependent rights 
object being placed sequestration loan collateral by 
a third party because there are ongoing civil cases 
where the debtor sued by a third party for breach of 
ǯȱ¢ȱȱęȱȱȱȱȱ
have been encumbered security rights actually not 
ęȱȱȱ¢ȱȱȱȱȱȱȱ
 ȱȱ ȱȱ ȱ ŗşŞşȱȱ Řŗǰȱ
point 14 C which reads; “The land which has been 
burdened Mortgages cannot be put foreclosure by 
the district court because according to the laws of a 
receivable/credit/demands other money secured by 
a mortgage has the right of preference and therefore 
has the right to a higher priority to take precedence 
over other receivables, which can be done by the 
District Court is vergelijkend beslag ǻȱŚŜřǼǯ
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ȱ ȱ Ĝȱ ȱ ȱ ȱ ȱ ¢ȱ
out the auction of objects contained security rights 
caused sequestration of the auction object, the credi-
tor must take legal action in advance to carry out the 
removal of sequestration, so that the object security 
ȱȱȱȱǯȱ ȱĴȱȱȱ
is:
a. Filed third-party resistance against sequestra-
tion (derden verzet). Resistance third parties 
Ĵȱȱ ȱȱȱ ȱ ȱȱ
ȱȱęȱȱȱ¢ȱ
rights. Factors that be a weakness in the process 
ȱęȱȱȱȱȱȱȱȱȱȱ
decision to do an appeal and cassation. It can 
also give rise to legal uncertainty for creditors 
if the holder of security rights of creditors as a 
ęȱȱȱȱǰȱȱȱȱ
ȱȱŘśŜȱȦȦŘŖŖŜȱȱřŖǰȱŘŖŖşǯ
b. Filed bankruptcy. Mortgage creditor rights hold-
ers can apply for bankruptcy against debtors in 
ȱȱȱȱȱĴȱȱȱȱ
¢ȱǰȱȱęȱȱ ȱřŝȱȱŘŖŖŚȱȱ
Bankruptcy and Suspension of Payment. Bank-
¢ȱȱęȱ¢ȱȱȱȱȱȱ
security rights granted by the Commercial Court 
 ȱ ȱ ȱ ęȱ ȱ ȱ ¢ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ę-
tion. Factors which is a drawback for lenders 
holder of security rights in bankruptcy, is there 
must be a minimum of two (2) creditors and the 
creditors must be willing to give evidence of its 
ȱȱȱȱęȱ¢ȱȱȱ¡-
ȱȱ¢ȱȱęȱ¢ȱǯ
ђєюљȱ џќѡђѐѡіќћȱ ќѓȱ ѡѕђȱ ієѕѡѠȱ ќѓȱ џђёіѡќџѠȱ
юѠђёȱ ѢѠѡіѐђȱ іћȱ ѡѕђȱ њѝљђњђћѡюѡіќћȱ ќѓȱ юџюѡђȱ
ѥђѐѢѡіќћȱѠѠќѐіюѡђёȱѤіѡѕȱђѠіѠѡюћѐђȱ ђѥіѠѡђћѐђȱ
ђяѡќџ
ђєюљȱџќѡђѐѡіќћȱюєюіћѠѡȱѡѕђȱѢѐѡіќћȱіћћђџȱіћȱ
ѡѕђȱ њѝљђњђћѡюѡіќћȱќѓȱюџюѡђȱѥђѐѢѡіќћȱќћȱђ-
ѠіѠѡюћѐђȱђяѡќџ
Legal protection against the winner of the auction 
must be provided by statute because the auction 
winner is the key object of security rights in the reso-
lution of bad debts due on the purchase of the object 
guarantees the security rights of creditors (Bank) 
can take on debt repayment debtors to creditors. 
ȱ¡ȱȱȱĴȱȱȱȱȱȱ
sale of the object of security rights. Legal certainty 
auction winner in control of the object guarantees 
mortgages have been purchased to be enforced. If 
the auction is canceled by a court ruling, the pur-
pose of the imposition of security rights becomes 
futile because creditors cannot retrieve on debt re-
payment debtors. If the auction is canceled then the 
sale is considered never happened and the principle 
of droit de preference is not met because creditors 
cannot take on debt repayment of creditors.
Legal protection in the auction, given to the auction 
buyer with good intention so get legal certainty on 
the court ruling stating that the auction action is le-
gitimate and legally binding to the auction buyer to 
control of auction object purchased through auction. 
The legal protection of the purchaser should receive 
legal guarantees for the sale of the object of collat-
eral security rights through the auction is still open 
indications of the lawsuit and the uncertainty over 
the emptying of the auction object, in other words 
that the auction does not provide absolute protec-
tion to the winner of the auction. The legal protec-
tion required by the winning bidder in order to ob-
tain legal certainty. The legal certainty provided to 
the buyer in good faith in accordance with the ju-
risprudence of the Supreme Court of the Republic 
ȱȱȱȱŘŞǰȱŗşŝŜȱǯȱŞŘŗȱȦȦŗşŝŚȱ
(Sianturi, 2008).
Legal Protection against the Creditors in the Imple-
mentation of Parate Execution on Resistance Debtor
Position as a preferred creditor means the creditor 
ȱȱȱȱȱĴȱȱȱ
results of the execution of certain objects insurer in 
ȱȱȱę¢ȱȱȱ-
antee the creditors bill. Thereby, a new position as 
a preferred creditor has a role in an execution. But 
ȱǰȱ ǰȱ ȱȱ¢ȱ ȱȱĜȱ
could not be carry out parate executions because 
the object Encumbrance foreclosure is currently in 
the District Court, means the position of the holder 
of Encumbrance not as preferen creditors and un-
ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱȱ
1 paragraph 1 Encumbrance Right Over Land and 
Land-Related Objects.
Obstacles such as these will continue in the absence 
ȱ ȱ ȱ ȱ ȱȱ ȱ -
brance Rights especially regarding execution. In 
the absence of the implementing regulations, the 
absence of legal certainty for creditors. For the ex-
ecution of the current parate execution based on the 
Minister of Finance, and causing overlap. National 
ȱ¢ȱ ȱ ȱ ȱ ȱ ȱ
of the District Court put sequestration. In order to 
that we need the legislation between the Ministry of 
ȱ ȱȱȱȱ¢ȱȱ-
ȱĜǰȱ ȱȱȱ¢ǰȱ ȱȱ
Court and the Supreme Court, that can be arranged 
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together, to ensure legal certainty for creditors, as 
well as to provide legal protection to creditors and 
the winner of the auction, because if there is objec-
tion or claim of the debtor in the execution of the ob-
jectives cannot be achieved with good, especially the 
repayment to the creditor banks that are constrained 
ȱȱȱȱȱȱĜȱȱȱȱȱ
ȱǻȱ¢Ǽǯ
In the presence of parate execution is the right of 
the holder of security rights (the Bank) should not 
ȱȱ¢ȱ ȱ ȱěȱȱ ȱǰȱ
because in this case the auction is done with parate 
execution due to not executed the obligations by the 
debtor to make payments to the bank, as stated in 
credit agreements are made between the bank and 
the customer (debtor) themselves. In another sense 
that the actual implementation of parate execu-
tion itself is an embodiment of the obligation of the 
debtor to be carried out properly because the debtor 
itself has an obligation to do so, meaning that the 
obligations it has emerged from the very beginning 
because the lender has provided a loan to be paid at 
the time determined.
ѕђȱ ѐќћѐђѝѡȱ ќѓȱ юёȱ ђяѡȱ ђѡѡљђњђћѡȱ ѡѕђȱ Ѣџ-
ёђћђёȱћѐѢњяџюћѐђȱѡѕџќѢєѕȱюџюѡђȱѥђѐѢѡіќћȱіћȱ
ѡѕђȱџюњђѤќџјȱќѓȱѡѕђȱћёќћђѠіюћȱюћјіћєȱѦѠѡђњȱ
ђѣђљќѝњђћѡȱюѠȱѡѕђȱіњȱќѓȱѡѕђȱђљѓюџђȱѡюѡђ
ѕђȱяѠѡюѐљђѠȱёќѝѡіќћȱќѓȱѡѕђȱюѤȱќћȱѡѕђȱѢѐ-
ѡіќћȱяїђѐѡȱђѐѢџіѡѦȱієѕѡѠȱіћȱѡѕђȱђєюљȱѦѠѡђњȱ
ќѓȱюћјіћє
Speaking about implementation of the auction pro-
cedure execution object in particular to guarantee 
security rights on the land, then sometimes it found 
any obstacles or problems, which in turn can lead to 
the process implementation of the auction cannot be 
run smoothly and cause a lot of losses for debtors 
and creditors, among others:
a. Problems/obstacles usually encountered in the 
ȱȱȬȱǻ¢ȱ ȱȱ
to the auction execution object security rights) 
are: 1) Object to be auctioned (land) are still in 
dispute; 2) The interlocutory decision of the 
court which usually contents ordered that made 
the suspension auction implementation execu-
tion object security rights and prohibit anyone 
who gets the right of him to take legal action that 
intends to sell, auctioning, and or transfer and 
or acts of others which may result the transfer 
of rights over land security; 3) The claim of the 
debtor or a third party; 4) The absence of legally 
binding decisions on civil lawsuits; 5) Incom-
plete documents both the original and the copy.
b. ȱ this stage of the auction itself, in fact prac-
tically no problem when the pre-tender stage 
smoothly and no problems or denial of a third 
party.
c. For ȱȦȱǰȱȱȱȱ
are: 1) The problem of emptying the object of 
auction mortgage; 2) Payment of the debtor; 3) 
The building that stood on the land lease rights.
d. The ȱȦȱęȱ¢ȱȱ
debtor and/or third parties.
ѕђȱѐќћѐђѝѡȱќѓȱюёȱђяѡȱђѡѡљђњђћѡȱѡѕџќѢєѕȱю-
џюѡђȱѥђѐѢѡіќћȱіћȱѡѕђȱџюњђѤќџјȱќѓȱѡѕђȱћёќћђ-
ѠіюћȱюћјіћєȱѦѠѡђњȱђѣђљќѝњђћѡ
In the loan agreement is often the creditors are in a 
position that is at a disadvantage when opposed to 
its promise (the debtor) is negligent in carrying out 
his performance (default) when the debt has been 
past due payment, this is because the process to take 
repayment through sales of security object is not as 
easy as we imagine, especially if the debtor or the 
owner of the collateral is not acting in good faith to 
complete its obligations, then there will always be 
ȱ ¢ȱȱȱȱȱȱȱȱȱĴȱ
ȱȱ¢ȱǰȱȱ ȱȱěȱȱȱ
provided according to the legal procedure civil pro-
ȱ ǻȱȱ ŘŖŝȱ
ȱ ȱȱ ȱ ŘŘśǼǰȱ
or by other means, which in turn intended for the 
creditors fail or are unable to get redemption with 
his security object.
Under the provisions of the law, creditors’ holders 
of collateral material, can choose some alternative 
repayment of its receivables through several ways, 
among others:
a. By conducting sale of collateral objects on its 
own authority or later called parate execution 
ȱȱȱȱȱęȱǲ
b. By ȱ¡ȱȱȱȱęȱ-
man of the district court to invoke the provisions 
ȱȱŘŘŚȱ
ȱȦȱŘśŞȱȱȱ¡ȱȱ
deed;
c. By method of selling under the hand based on 
the agreement of both sides to obtain a higher 
sales price.
In addition to security measures and the rescue 
loans, in dealing with a case of bank credit amica-
bly resolve problems with the negotiations, and if 
deemed necessary, and the new bank will dispute 
against to the local court. In the implementation 
of parate execution of many factors that impede, 
due to the absence of laws/regulations on execu-
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tion as has the author explained, and therefore to 
ensure legal certainty creditors, necessary to issue 
joint regulation involving the Supreme Court, the 
ȱȱ¢ȱȱȱȱȱȱ
 ȱȱ ȱȱ¢ȱȱȱ-
ęȱ ȱ ȱ ȱȱ ȱȱ ȱ ¢ȱ
among others:
a. The District Court cannot be put Conservatoir 
Beslag of objects that have been burdened with 
ǰȱ ȱȱ ȱ ȱ ȱ ȱ ȱ ęǰȱ
because the characteristics of parate execution 
based on a promise to sell on its own power is 
ȱ ȱ ¡ȱ  ȱ ȱ ęȱ -
ǯȱȱȱȱȱęǰȱȱ¡ȱȱ
tantamount to execution on grosse deed mort-
gages and bonds that have the executorial title.
b. The ȱȦȱęȱ¢ȱȱ
debtor and/or third parties.
c. The ȱ¢ȱȱȱĜȱȱ
to implement the auction even though the ob-
ject of the auction is being sued in a civil case by 
the debtor or a third party, it must be stressed 
because in practice the suit only engineered to 
inhibit the auction.
ќћѐљѢѠіќћ
Based on research the authors as noted above, the 
concluded as follows:
1. Disputeȱ Ĵȱȱȱ ȱ ȱ
security rights through execution parate was not 
easy and yet provide legal certainty for credi-
tors’ holder of security rights because it is still 
going on rejection auction implementation by 
ȱȱ¢ȱȱȱĜȱ ȱȱ
ȱęȱȱȱȱȱ¢ȱǯ
2. Legal protection in the implementation of the 
execution parate not give a sense of justice for 
creditors holder of security rights when associ-
ated with the resistance of the debtor.
3. The underlying concept is parate executie as a 
means to accelerate the repayment of receivable 
creditor is legal protection for rights holders’ 
ęȱȱȱȱȱȱȱȱȱ ȱ¡-
tations security rights holder creditors.
ђѐќњњђћёюѡіќћѠ
1. Issued the joint regulation integrative made by 
ȱȱȱȱȱȱȱ
Ȧȱ
ȱȱȱȱ¢ȱȱȱȱȱ
ȱȱĜȱȱȱȱȱȱ
of Finance which oversees The State Property 
ȱȱĜȱȱȱ ȱ ȱȱȱ ȱ
bridge the two institutions associated with the 
implementation parate execution and the Min-
ȱ ȱ ȱ ¢ȱ ȱȱ Řŝǰȱ
paragraph d Regulation of the Minister of Fi-
ȱ ŗŖŜȱ Ȧȱ ǯŖŜȱ Ȧȱ ŘŖŗřȱ ȱȱ ȱ
ȱȱȱȱȱȱǯȱşřȱȦȱ
ǯŖŜȱȦȱŘŖŗŖȱȱ	ȱȱȱ-
ȱȱǰȱ ȱ ȱ ȱ ȱ
of the auction before the auction outside the 
ȱȱȱ ȱȱŘŚȱȱȱ
ȱ¢ȱĜȱȱȱȱȱȱȱȱ
ȱȱȱȱȱęȱȦȱ£ȱ
¡ȱȦȱ£ȱȱǰȱȱȱ
of Non-execution;
2. To provide legal protection and justice for credi-
tors holder of security rights as well as the auc-
tion winner is associated with the resistance of 
the debtor or a third party, so that the Supreme 
ȱ ȱ ȱ ȱ Ĵȱ ȱ ȱ
Court which contains instructions to all district 
ȱȱȱȱȱĴȱ£ȱȱ-
antee of land that has been burdened with se-
curity rights and providing legal protection for 
auction implementation which has been carried 
ȱ¢ȱȱȱ¢ȱȱȱĜȱȱ
also against the winner of the auction.
3. In order to improve equity, economic growth 
and national stability towards improving the 
welfare of the people at large in order to be revi-
ȱȱ ȱǯȱŚȱȱŗşşŜȱȱȱȱ
the Land along with objects related to land, es-
pecially regarding parate execution by adding 
provisions that strengthen the position of credi-
tors holders of Encumbrance in the execution 
parate execution when a dispute broke out bad 
loans with collateral encumbered Encumbrance, 
so as to give a sense of justice and ensure legal 
certainty for creditors Encumbrance holders.
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